OPINION AMD ORDER

Plaintiff Joan Lennon has movcd for an
order en301n1nr various ofliclals involved in the
enforcement and adainistration of United States
immigration laws fron further proceedings'regarging
his deportation.® An appeal from his deportation order
of larch 23, 1973 is presently pendinsz vefore the. -

Board of Immigratlon Appeals (the "Board").

Plaintir?s and his wife entered the United.
States in 1971 with authority to remain untll February
29, 1972. On March 1, 1972 they were advised that °
their authorization had expired and they were expected
to leaVe by larch 1;? However, on Harch 6, concludina-
they had no inuenvlon to leave oy Marcn 15, the District
vDirector of the Imaigration and Haturalization Service
: ("INS") comaenced deportation proceedings against them.
This proceeding cane on to be heard before Imnigration
Judge Fieldsteel. At that tine, plaintiff'and his wife
asserted that the deportation proceedings had been. dis-
criminatorily commenced because INS had violated its

practice by not allowing them "non-priority" status.**

FThoSe O.ricifls &re ine 4olenifncd in the tho AC5Lons
Lennon comzenced in October 1973 descrived infra,
*#%"Hon-priority" refers to a category of cases in which
the INS will defer the departurza of an alien indefinitely
and take no action to disturb his imaizration stactus on
the ground *hat such ectionwould te unbonsc1onaolexuecouoe
of the exissence of appesling hunanitarian factors.
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In this case, the asserted grounds for "non-priority™
status were that the wife desired to remain in the United
States to endeavor to locate and obtain custody of hor

child by a former marriage, and plaintiff-husband desired

to ‘remain ‘with and assist her.

| The Imnmigration Judge allowed the wife
permanent residence,¥* but plaintiff-husband was ordered
déported; The Immigration Judge Fuled that his sole
function was to determine whether the deportation chafge

‘was sustaidéd by sufficient evidence, and findihg thaﬁ-’

plaintiff-husband had been convicted in England upon :
his plea of possession of "cannibis resin", ruled he

was dgﬁortableAas q‘matter of law:*é The Immigration_'_
Jﬁdge deﬁied,plaintiff's request to terminéte the de--~;~ =
portation proceedings on the grounds of (1)'discrimina~
#ory commencenent and (2) because of IN$',alleged

violation of its own practice as regards "non priority"

" status, stating:

It is within the District Director's
prosecutive  discretion whether to
institute deportation proceedings:
-against a deportable alien or

. temporarily to withhold said pro-

. ceedings. Where such proceedings
have begun,it is not in the province

" ¥Pursuznc to sScction 245 Of che LINigration and Nationalicy

Act’. 8 U.S.co SeC. 1255'

*%Section?2 (a) (23) of the Immizration and Nationality
Act, 8 U.S5.C. Sec, 1182(a)(23).

-3 -
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of the Immizration Judge or of ‘the
Board on Appeal to review the wis-
" "dom of the District Director's
action starting the proceedings...
Plaintiff's appeal from the determination of the
Immigration Judge to the Board of Immigration Appeals

1sAsub Judice,

Thereafter, and in October 1973, plaintiff
commenced two actions in this Court. Action #1,
under the Freedom of Information Act, 5 U.5.C. Section
552, seeks INS information and records relevant to the
maintenance by INS of a "non-priority" category of
cases and the standards used in determining its

applicability.
| ¢

Action #2 seeks an orderhl) reﬁuifiﬁg

éertain government'defendants to divﬁlge, pursuant
to 18 U.S.C. Sec. 350L4, whether or not plaintiff
has been the subject of unlawful survéillance;
and'2) granting a hearing on the question of whether
or not the defendanis had "prejudged.the case against
ﬁim;“.“. : g

_ Plaintiff's .principal contentioa is that
he is entitled to 2 stey of all proceedinzs "until
- a reasonable time alter plaintiff has ﬁeen furﬁished with

" the information and records sought in Action No. 1," on the

.

.
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grﬁund that while he is not subject to acportation
until after a final decision of the Board,* and review
by the Court of Appeals,*¥ he will be forced to go

| to the Court of_Appeal§ on an inadequate and prejudicial
record in the event the decision of the Board is

against him,¥¥%*

There seems little question that the District
Court has jurisdiction to enjoih @gency action for
.violation of a Freedom of Information Act claim.

'Renegotiation Board v. Bannercraft Clothing Co., 42 1

U.S.L.W. 4203 (U.S. Feb. 19, 197&); Sears Roebuck & Co.'

v. N.L.R.B., u73 .2d 91 (D.C. Cir '1973). However, such

power is to be exeﬂgised only upon a clear showing of

1rreparable injury. Sears Roebuck,'sunra,_at p. 93 .
states: |

seodt is only in extraordinary
clrcunstances that a court may,

in the sound exercise of discre-
tion,intervene to interrupt agency
proceedings to dispose of a single,
intermediate or collateral issue,
A cogent showing of irreparable
‘harm is an 1ndiapengab1e condition
of such intervention.

¥BC.F.R, Saction 3}b(a) (19737.
*%8 U.S.C. Section 1105(a) (3).

***Plaiﬂu Ifs point out that review La27ore the Court of
Appeals”shall be determined solely upon the administrative
record upon which the deportation order is based. The
Attorney General's findings of fact, if supported by

- Treasonable, substantial, and provative evidence on the
-record considered as a whole, shall be conclubive,”

8-U.S.C. Section 1105(a)(4).
-5 -
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On the facts before me, there is no such shéwing,

The plaintiff cannot be deported as a matter of law
until a fipal determination has been made herein by

. the Court of Appeals*unieés that Court so orders.

The information and records sought‘have beén held to

" be irrelevant as a matter of law by the Immigration
Judge.* If that ruling is proper, there is no bésis |
for an Injunction to permit plaintiff to obtain these
records to introduce in that proceeding. It it is

improper, either the Board or the Couri of Appeals ,

may reverse with appropriate directions to.the Immi- | i

gration Judge to receive and consider such proof,**

i :
¥T note that even if the requested inrormation saould
prove to be relevant in a way overlooked by the partiies
or the Court, plainiiff is not entirely without remedy.
- 8 C.F.R. Sec. 3.8 provides a procedurs for the reopening
of a Board determination upon motion of a party. If
the Board should fail to permit plainitiff to reopen and
in doing so commits an abuse of discretion, judicial

" review is.available in the Court of Appeals. Schiever v. -

Immigration and MNaturalization Service, 461 F.2d 1073

(2d Cir. 1972). 1he exisience or uwhis procedure further
-supports my view that the plaintiff will not suffer irre-
. parable injury by the continuation of 3Board proceedings.

¥*TIn the event that the position of the Immigration Judge

1s held to be incorrect and proceedings to =~ - -

determine the merits of plaintifi's selective prosecution

claim proceed without awaiting the release of the

information to which plaintiff is entitled in Action #1,

. I will, at that point, reconsider plaintiff's application
for a stay. ‘
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Thus plaintiff will have his review and be protccted

against improper deportation during its course.

The plaintiff alternatively seeks this

' ﬁreliminary injunction pending the outcome of Action ;2
on the ground that if the injunciion is not granted,

he will have no recourse from his asserted "prejudgmeﬁt"
; herein and/or the clained use of tainted evidence against

hin,

.
t

Howéver, plaintiff in his very limited presen-
tation on'tﬁis ground, has made no showing that any
Immigration official involved in this proceeding has not
exercise& his independent Judgmént.* 5nd the Board haé
yet to rule. Any duh%m of prejudgment is necessarlly .
premature whon an agency's appellate body has yet

to act.**

Nof has plaintiff démonstrated 2 need for _
a stay 6f the Immigration proceedings until defendants
<laffirm or deny the use of 1llegal evidence against
' plaintiff. Judge Fieldsteel's opinion is based solely

¥Exhibit D" to the conplalnt in Action 72 uqilé provocative,
is not a showing. .

¥*Given a proper show1ng,a hearing on prejudgment night
be appropriate after the Board's detezn*na,lon. »ee
U.S. v. ex rel, -ccardi v. Shaushnessy, 347 U.S, 2869
(195%). To slay the proceadinzs at thnis poin% would
be improperly disruptive, even asswuing a proper showing
‘had been nmade,

-7 | - .
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on the record of Lennon's conviction in England.*
Plaintiff has, in any event,'Speci%ied no evidence
' admitted_in the proceedings which might be inadmissible
as the produét of an unlawful act and therefore
I see no.reason to delay further proceedings.
*Con?eqdently, T decline to grant a preliminary in-
Junction on the alternative grounds ‘urged as.to

Action #2.

For the foregoing reasons, the plaintiff's

motion for a preliminary injunction is denied. .

24359 -

¥Thsre can oc, and is, no clain wnav one evidence ol ihe
conviction was illegalily obtained.
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. NEWS DIGEST - January 28, 1974

Ve -

John Lennon, in a last attemptto prevent
“'the U.S. government from deporting him, is
. appealing to the Queen of Englend to pardon
him, The Ex-Beatle was convicted in London
in 1968 of possessing marijuana. Lennon
~wants very much to become a U.S. citizen,-
but foreigners with drug convictions are not
permitted U.S. citizenship. Lennon would
‘like to fly to London and appeal to Her
Majesty in person, but he is afraid that if
he once leaves the U.S., he will not be al-
lowed to return. Lennon’s non-resident visa - ..
expired last February, at which time U.S.

- immigration authorities sought to deport
him, but he hired a battery of lawyers who
won him extensions. Beatle John has been
an exemplary individual in the U.S., con-

- tributing to many causes and working
strenuously for the relief of Bangladesh

. refugees. No doubt he would prove a
welcome addition to this country. He is
intelligent, talented, and creative, which
is more than can be said for some of the
bureaucrats who want to deport him,
(Parade, WASH. POST 1/27)
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wa.f’eg bw .an therefore rg-

quest u:”“l:n..ﬁ, to delay its de- °

TTCIa10n oD Lalhon's deportation or-—.

‘ ‘QT' '. Ll-a VU.o. bistirict Lour

Lf‘xnxng! ennon, .2, residing ille-
gally in the U.S. because of a

- prier. conviction for possessién of
" - marijuana while living in England

.‘.-!vas appealed .to the BIA.

mmm HFRA.LD 11/2) See DIGEST 10/26
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. I have yo.xr recent letter concerning ::al chr:fmcy
' _and John Lenaon, fomer wenbers of "1'be Beatles".

. liamy persons have mtte'l to this Service con-.eming
their cases. Some of the letters we have received have
opposed permitting them to enter or stay in the United
Srates. Some, lilke your letter, hove favored permitting.

* them to come to this country cnd rewsin here.

Vhat i{s involved in both their,cas_e'_s iz the foct thet
~ they have been ccmf;n:‘.cd of violations of the law velating
to marijuana. Under the frmigration laws, these convictions
make then imdmissible to the United States.

In . Leanon's cage, he vas given pemi.ssion‘ to camo to
© + this country under a special provision of the lau wh_icb.an'ows
such permission to be given for a tesporary visit. After he
‘came to thig country, Mr. Lernon indicated a depire to stoy '
_here permanently. Ha ws found to be ineligible for that
status because of his conviction in London in 1968 for = -
possession of "cannsbis resin®. M, lennon has £iled an
egppeal to the Board of Immigration 4ppesls in Washington,
. D, C. fron g decision by this Service requiring him to deport
. fronm tho United States. The appeal i{¢ now neadinw, and any
- furtler cction on iir. lLemmon's cese x..ll depemi upon the
dcciszor msde by t:h £ boarr..‘.

k. Ik kCartney was convicted on Hovember 14, 1972 of =
, tryinv to smuggle camnabis into Sweden. Also in lkrch of thisg
. year, be pled guilty to growing odrijuana on Lis farm in
Scotland and wae f£ined for that violatiom of law.

e o,ws /><;f~=/- R |
CML/ | o
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Ve appreciate the expres sion of your views with regarc

to Y. MeCsrtaey and Mr. Lennon.

lovever, unless and until

the Congress’ amends the provision of law vhich now mzkes

then in..dmiss*b}.e to the United States, it is not rossible

for this dzmc'* to. take any othex.- actz.on in their cases:

Al7 597 320 -

TC MIM:pm

. 'inccre 1y,

wix&w

Jines F. G*ccnc
Associote Commissioner
Cnerations

At n et & e sl e e« e

R Y
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'Wm- YohoOmLennonmmrd.d EN
permsmeat mtody of her daughter by a..
Bouston court on May 14, : The child's -

vheresbouts are unknown. LT
E?g:,u’:;m DAILY m 5/15) se. nzcasr
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. same kind of a waiver of his narcotics

NEW YORK - .John Lennon must leave the
U.S. in 60 days but his wife, Yoko Ono, -
was granted permanent residence and may
.eventwally apply for U.S5. citizenship.

INS District Director Sol Marks gave the

first press conference he has ever held
to apnounce the rulings by Immigration
Judge Ira Fieldsteel contained in a 47~

page decision. Lennon was denied perma-

gent residence because he was convicted

in London in 1968 of possession of camna: -

bis resin, popularly known as hashish.

Lennon was given 10 days in which to ap-

peal. If he does appeal, his case will

go first to the BIA and thea, if neces=

sary, to a U.S. Cixcuit Court of Appeals,
He might thus be able to stay in the U.S.

for years as he goas- through due process.

‘John and Ono did not attead the press
conference held in the MASH room on the

_14th floor of the INS building near the .

' southern: tip of Manhsttan., MASH is
the acronym for Multiple Accelerated
Supmary Hearings -- an INS device for
"quick processing of aliens who are will-

' " ing to leave the country, jokingly re-

- ferrsd to in the buflding es Move'Aliens,u

Swiftly Home. Lennon was granted per-
mission to leave voluntarily rather than
be deported. If he leaves voluntarily

at any time in the next 60 days he might
be able to return as a visitor on the -

_ . .conviction that enabied him to come here
" in 1971, (WASH, POST 3/24_and others)

- SO N
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NEW YORK (AP)

- A decision in the

deportation proceedings against

formex
his wife,
reached unt1l SeptembeXx.

cases
away for
(WASH.

Beatle John Lennon and
Yoko Ono, may not be
INS re-
that the gov-
transcript
May 17 hearing in the

and SIO0 Fieldsteel will be
the month of August-
posT 7/1k)
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MONDAY - HAY 15, 1972

&sw YORK - Deportation proceedings agains/

wobn Lenaon were racessed in New York yesfe) —

ey efter the former Beatlels lawysr intro —

duled Buririse evidenca indicating that
lennon's wife, Yoko Ono, has been and ma
ovzoaps stlil be & legal alien resident of
the United Siates, 1INS District Birector
Sol Marks said that Mrs. Lennon’s resi-
deace s5tatus would reaily make no concrate
difference in cThe cake anyway, "There's
aever been much question about her being
granted residency, The problem rests with
Leanoa's diug conviction.” Lannon was
convicted of possession of & small quantd
of hasaish {cunnadis resin) by a British
court in 1988. At the hearing, Dr, Lester
LTinspoon, a psychiatrist, Harvard pro-
5807 and author of "Marijuana Reconsi-
dured,”™ testified that cannabis resin was
Geither a narcotic nor warijusna. len-
aon's lawyer ciaimed that immigration laws
teehnically ber residency only to chose
convicted of possessing "narcotic drugs

or wirijusns

{®ASH. POST 5/13)

’

Hy €

1138



THREBAY, MAY 18, 1972
—

NEW YORK - The deportation proceedings
against John Lennon were recessed for at
least two months yesterda§—§§%ﬁhi pre-
ction o a reporter from SIO Ira Field-
steel that "this thing could drag on for
several years." At the close of the
hearing yesterday, Fieldsteel granted
both parties until July 1l to file briefs.
In addition, the American Civil Liberties
Union plans to file a brief on behalf of
the Lennons. Lennon's attorney said that
should Fieldsteel's verdict be negative,he
would appeal to the BIA, and later, if

necessary, to federal courts for review.
(WASH. POST 5/12)
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NEW YORK - John Lennon will likely be
“wren deported from the U.S. todey
<. appears before a special inquir
=7 INS.  Liecording to top offi-
Slaas 07 une Service, the Leanon case i
it aud ory. He overstayed his visa, s
ne wiil Leve to leave, Their attorney,
leon Wilides, said "I've never seen a ca;
ndied this way before." After discus:
ing tae case with S0l Marks, New York
director of INS, he said "it was pretty
clear to me that the shots were being

cnlled irn Washington." It seems certair
that If, a5 expected, today's ruling goe
syninst Lhem, they wiil appeal.

tileagily srticle by Stephen Isaacs in
Style scetlon of WASH. POST 5/12)

4

THURSDAY, MaY 11, 1972

An editorial in the WASH. DALY NEWS
Qf 5/9, captioned "Unhund that o
Heatle," comments tnat the §Ny s i
have better things 16 2o than ﬁnéhd
4 lot of time tryving o Qe o 3th
u?nnon, the former beatie,Aanu his
Ylfe’ Yoko Cno., Tt 5088 on vo sav
ubat the Lenncrs came on tempor:r;
V1isas last Summer to seek custo&v)of
ngo’s daughter from 4 former ma;—
Tiage, but that nOw They waat teo
stay‘on, and iNs bureaucrats aré
balk}ng because of My, Lennon'c-}QFH
mar13u§na conviciion in Hﬂn]ana s
ACCOrdlnH to the edltuvial; tho;o
;ie mo:.“e than o miiliap il.l«,-*;';‘;xll 1 i
v grlf‘;in .S AN /\n;ni‘i\‘m hanv of y s i
"L’.‘_xl;: :'n_m' JObs oy f.'r(;;rz :ll: i'f:en\: t.“’;r"n'n
Hitlang erimey CCOTTect it e
fare ;5:—1}'"](3:‘1{.5:)"li‘(l,t:i ::\:\) L:ng l{:;: 'f"'""
rars : NS owonula o
hetler 1o pursve then instegd o My
L,enno:]. LR e LRI i,
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John Lennon and Yoko
To Have Press Conference

Jotn Lennon and Yoko Ono
wiil be present at a press con-
tarence called by the National
Committee for Jobn ané Yoko
1o be held at10:30 A.M,, Friday,
ilay 28, in tho ballroom of the
National Press Club, ldth and
¥ Sts., N.W,, Washington, DG,

Ken Dewey, Chairmar of the
National Commitiee for John
and Yoko, and & member of
the New York State Commisslon
on Cultural Resources, said
today:

aNow and then citizens must

remind government that it is
ubligated to act in the public
intercst. Our grouphbas formed
to make clear to those within
the Justice Department’s Immi-
gration and Naturalization Ser-

vice, and within the present

administration, that deportation,
narrassment, or intimicationof

John lennon and Yoko Omo is

not in the public interest. We

would like support from all

others who agree,

«[f as mounting evidence
suggests, this couple is having
difficulties simply because of
their cutspoken, sincere, and
non-violent opposition to the
war jn Vietnam and tc rolated
issues, then very serious
guostivas about the misuse ot
povernmontal  power rnust be
Tiised.”? T

Z)iﬁu/ -0
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acatrn of ma 34 I

T frat tpdleny Ty
it by atie

:;n!._«_-m-.uuul.m.

A 1ho
antt sl
on Bternad Jspeurity topeonsplen
o siiency the DY pilr
summary rewmoval froo the | SO
will be ke public at tha prass
confernnea o Fridiaye

The offorts of the govern-
ment o make John Lennod and
Yokc Ono appear undesirable
include attempts
anti-Grug organizations
working with the lLennons ina
This despite the influence that
John Lennon, tha world-famous
rock stal, and Yoko Ono, the
internationally wmown artist,

could exert on the opinions of

Pha
yer A Texas contt graoted
thon angtody nf et ojeht ToRT
ald daughtar, |';‘.‘,T'||U-"l'“ Hn e
Wgien hat 1 Anens prine

g e e Uniled cHatos,

hest
Tha It o vleny, e,
wogld be qufralating parents
grorm child,

‘The Nattonal Committee tor
John and Yoko represents mem-
bers of the Ad Hoc committee
gor Artistic Freedom, the
Justice for John and Yoko
Commitiee, and concernedeiti-

oy

have ndependently

zens, Who
and spontaneously come to-
gether for the spacific purpnse-x
of supporting John Lennon’s anu
Yoko Ono’s dasire to become
permanent residents of the

States, and to SR
theiT constitutionally guarane-

teed rights ot frecdorm: of speecy

and expression. Distinguished
members of the Naticnal Com=
mittee and concerned citizers
will be present alung with Jobn
and Yoko to apswer guestions.
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w YOU WERE CALLED BY-L [ vou wergf visitep By—

/&7{1.

OF (Organizationy 7 A

[[] PLEASE CALL ——w-
] wiLL cALL AGain
[0 reTurNED YouRr caLL

PHONE NO.
CODE/EXT.

[J 1s waming Yo see vou
[ wisHes AN apPoOINTMENT

WESSAGE

RECEIVED BY DATE TIME
. 5 /5’/7 2 |l
STANDARD FORM 63 @ro $1069~ots~fe~oofii~1 32550 63-108

REVISED AUGUST 1967
GSA FPMR (41 CFR) 101-11.§
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John Lennon and Yoko -
To Have Press Conference

John Lennon and Yoko Ono
will ba present at a press con-
ference called by the National
Committee for John and Yoko
to be held at10:30 A, Friday,
May 28, in the ballroom of the
National Press Club, Mth and
F Sts., N.W,, Washington, D,C,

Ken Dewey, Chairman of the
Natfonal Committee for John

zéns, who have independently
and  spontansously come tom
gother for the specifie purpose
otsupporung.lolmhnnon’snnd
Yoko Ono’s desire to become
permanent residents of the
United States, and to defend
their constitutionslly guarape

teed rights of treedom of speech- -
and expression, Distinguished ¢ .

bers of the National Com.

and Yoko, and a member of

the New YorkState Commission °

on Cultural Resources, said
today:

“Now and then citizens must
remind government that it is
obligated to act in the public
interest. Our grouphas formed
to make clear to those within
the Justice Department’s Immi.
gration and Naturalization Ser—
vice, and within the present
administration, that deportation,
harrassment, or intimidation of
John Lennon and Yokos Ono is
not in the public interest, We
would like support from alt
others who agree,

“If as mounting evidence
suggests, this coupie is having
difficulties simply because of
their outspoken, sincers, and
non-violent opposition to the
War in Vietnam and to related
issues, then very serious
Questions about the misuse of

. governmental power rust be

raised,”?
The administration wanis
Americans to belleve that itg

s efforts to deport John Lennon

and Yoko Ono are solely based
on Lennon’s misdemeanor con.
Victlon for possession of mari.
Juana tn England four years ago,
Specific information on the at.
tempts by the administration
and a Senste Sib-committee
on Internal Security to conspire
to silence them by their
summary removal from the U8,
will be made publc atthe press
conference on Friday,

The efforts of the govern
ment to make John Lemnon and
Yoko Ono appear undesirable
include attempts to ‘dssuade
antl-drug organizations from
Yorking with the Lennons in &
This despite the influence that
John Leancn, the world-famous
Tock star, and Yoko Ono, the
internationally known artlst,
could exert on the opinions of

Youth,

A Texas courtgranted
them custody of her elght year
old daughter, Kyoko, on the con
dition that the Lennons bring
her wup in the United States,
The bnmigration Service, thus,
would be Separating parents
from child,

The National Committee for
John and Yoko represents mem.
bers of the Ad Hoe Commitiee
for Artstic Freedom, the
Justice for Jonn and Yoko
CDmml(toe, and concernedejti.

mittes and concerned citizens

will be present along with Joan
and Yoko to answer questions,

hY

Thirsday, May 4, 1973

1193



The follow1ng are the particulars with respect to John Lennon and

v! ‘- L S N

MBM/“*NDHM_RE_LQHN_LEHNQN_AND_IQ c
KQWQNQ Ou;M(?n? /‘

Yoko Ono Lennon_ln connection with their U,.S, immigration problems:

Ao

JOHN_LENNON:

1,

Citizen of Great Britain’

Date of birth - Qctober 9, 1940

. Pagsport #1829355, issued by Great Britain

. Occupation - musician, coméoser, artist

Presently admitted into the U.S. on August 13, 1971 under

"classification Bl/2 under visa #704155 issued by the U.S.

Embassy in London, England under the provisions of Sectlon
212 (d) (3) (A) (23) with all matters relating to this entry

" to be. referred to the Immigration ‘and Naturallzation Service.

wWashington, D.C. office under file #17597321

" Lennon's entry was. origznd&ly valid until September 24, 1971.

but it was extended until November 30, 1971. He was granted
a waiver under Section 212 {d) (3) of his inadmissibility-

‘under Section 212 {a) (23). Lennon was convicted in 1968 of

possession of cannabis, contrary to Regulation 3 Dangerous

‘Drugs (#2) Regulations 1964 and Sectiom 13 of the Dangerous

Prugs Act, 1965. The fines and costs amount to 171 (5150
fines and 21 costs).

Mx. and Mrs Lennon have been in the U.S. duxing the follow—
ing periods: )

a, April 24, 1970 through September 15, 1970
b. 'The month of December 1970 '
¢. The last two weeks in July 1971
d. August 13th through the present

© YOKO ONO LENNON:

LD W N
L]

Attached are the following exhibits:

Xerox copies of visa and 194 form for John Lennon
Xerox copies of visa and I94 form for Yoko Ono Lennon .
Various papers relating to English drug conviction
Affidavit in support of application for extension
Various papers in connection with stay of Mr. and Mrs.
Lennon in U.S. from April 1970 through mid September

1971
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Appellate Trial Attormey
Acting Gameral Coumsel
John Winstem One Lemmom, Al7 595 321

The Ssrvice agress with ths Board's decisiea and has no
objsetion to its publicatien as & precedeat decisien.

\\CC: Associate Commissioner, Baforcement

¢
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Sam Bernson July 11, 1974 —
aActing General Counsel

Irving A. Appleman }/./
Appellate Trial Attorney _Q(

JOHN WINSTON ONO LENNON, Al7 595 321

Attached is a copy of the Board of Immigration aAppeals
decision of July 10, 1974, in the subject case. Because
of its bulk the record file is being retained in this of-
fice, but is readily available and@ can be forwarded if
needed. The decision has been designated for publicatioa.

The decision holds that knowledge of possession was re-—
quired for a conviction in England under Section 1 of the
Dangerous Drugs Act of 1965, for possession of cannabis
resin, and hence the respondent is within the proscription
of Section 212(a) (23) of the Immigration and Nationality
Act and cannot gualify for discretionary relief. No ob-
jection is seen to publication.

A prompt response would be appreciated.
Attachment _

\gc: Associate Commissioner, Enforcement
N\

\
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Hnited Htates Bepartment of Justice -
Board of Immigration Appeals
Hlashington, 8.6, 20530,

WL 10 1M

Pile: Al7 595 321 - New York
In re: JOHS WINGTON GWO LENEGE
IN DEPORTATION PROCEEDINGS

| |

OM BEBALY OF RESPOMDENT: Leon Wildes, Esq.
: 515 Madison Avenue
New York, New York 10022 .

H, Miles Jaffe and
Eve Cary, Esqs,
New York Civil Liberties Union
84 Fifth Avenue

"~ New York, New York 10011
(Amicus Curiae)

O0f comsel: .

Burt Meuborne, Esq,

American Civil Liberties Uniom
22 Rast 40th Street '
New York, New York 10016

ON BEHALF OF ISN SERVICE: Vinceat A, Schiano
Trial Attoraey

ORAL ARGUMENT: October 31, 1973
CHARGES ¢
Order: Sec. 241(a)(9), ISN Act (8 U.S.C. 1251
(a)(9)) - Nomimmigrant visitor -

falled to comply with conditions
of such status :

- T e,
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(3)(2)) - Boaismigramt -
louger then permitted
APPLICATION: Adjustmeat of statwes wnder ucu: 243 of
ionality Act; metism
depastunn} ,

Sec. 241(s)(2), I&® Act (8 U.8.C. 1251

the Inmigraticon and Nat
te defer; volwmbexy

- of presesdiage

" A17 595 321

ve and
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However, be
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be temperarily admitted to the United States as

sectiom 212(d) (3)(A) of the Aet
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ebruary 29, 1972,
by that
trict Director,
» Informing them that thair autheriszed

ted States
oxpoctad them to de-
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would result ia the ins
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depart from the Usi
They received & lestter from the Dis
that the Sexrvice

tiom 203(a)(3) of the Aet.
In & lettexr dated NMaxeh 6

tor infoxrmed the

s & native and citizen of Japsm, on August 13, 1971.
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They wezrs suthorised remain wntil
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stay had expired,
failure to depart
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tndex see

o
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tates had

the United S
1/ These petiticns were appreved om Hay 2, 1972,
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been revoked pursusmt to 8 C.F.R. 242,5(c) because the
District Director had learned that they had no intemtion
of departing from the United States by March 15, 1972,

Orders to Show Csuse were issued om March 6, 1972 charging

the respondent and his wife with being deportable wmder
ssctice 261(8)(2) of the Aet for having remsimed in the
February 29, 1972, Superssding Orders to

ware issued the next :

]
E

graat status under sectiom 241(a)(9). The latter charge
was not puwrsusd further by the Sexvice.

A depertatiom hearing was held, In a decision dated
March 23, 1973, the immigration judge fownd (1) that the
respoadent and his wife were nonimmigrants who-had stayed
longer than authorized and were therefore 1e
under section 241(a)(2) of the Act; (2) that the respond-
ent's wife was statutorily eligible for adjustment of |
status under section 245 of the Act, and that this re-
1ief should be granted in the exercise of discretion:
(3) that the respondemt was statucorily ineligible for
adjustment of status because he was inadmissible to the
United Scates under section 212(a)(23); and (4) that the
respondent was statutorily eligible for the privilege of
voluntary departure and that he should de granted this
privilege in lieu of deportation, The immigration 3Judge
oxdered the respondent's wife's status adjusted to that
of a permenent resident. He denied the respomdent's ap-
plication for adjustmemt of status and gramted the re-
spomdent 60 days in which to depart voluntarily from the
United States, An alternate order of deportation to
England was entered, 2/ The respomdent has sppealed
from that decision, -

2/ The respondent declined to designste a comatry to
which he would prefer to be sent,
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I, MOTION TO DEFER

On appeal, coumsel has submitted a motion that we
defer the decisiom in this case peading the outcoms of
States District Couxt foxr the . District of New
York., Thess suits involve three basic claims by the xe-
spondent. :

Initially, :horup-i-ticluhhgpmu '
5 U.S8.C. 552(&)(3) to compel pndn::luby:hom
of certain data vegerding “nomprioricy’ :uoo.'y
Coumsel believes that the recoxds relating to 'nompri-
ority” cases may show that the normsl practice of the
District Divecter is not to instituts depectatiom pro-
cesdings in circumstances similar to the respondmat's,
and that therefoxe the District Director sbused his
discration by issuing am Order to Show Cause in the
pressat case,

Similaxr claims have besn made that a
Sexvice policy, which permits cextain deportable aliens
who ars beneficiaries of spproved visa petitioms to re-
wain here until a visa becomss availablie, may confer
an enforceable right to remain in the United States.
Such claims have been comsistently rejected, Vassiliow
v. INS, 461 F.2d 1193 (10 Cir, 1972); Spata v. INS, 442
F.Zd 1013 (2 Cixr. 1971), cert, denied, 404 U,8. 857
(1971); Armgtrong v. INS, 445 F,2d 1395 (9 Cix, 1971)3
Bowes - v, Digtrict Direetox, 443 F.24 30 (9 Cir, 1971);
m v. INS, 425 F.2d 693 (7 Cir, 1970);
v, , Civil No, 71-1886 (7 Cir, Jume 12,-1972); Discaya
v, INS, 339 P. Smo 1034 (I.D. 111. 1972), Matter of

3/ ‘“Nompriority" cases are thou involving dnputabh
©  aliems where the gevermmsmt, for humemitarism or
other reasens, chooses not to procead with deperta-
tion procesdings or not to exseute a deportetiom

oxder,
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Merced, Interim Decisiom 2273 (BIA 1974); Matter of
Gallares, Interim Decision 2177 (BIA 1972); Matter of
Gc:auno 13 I5® Dec. 680 (BIA 1971); Matter of L{,
13 I8M Dee, 629 (BIA 1970), We have held that the de-
cision to issue an Oxder to Show Cause 1is a matter
selply within the scope of the District Dirsetor's
prosecutorisl discretiom, Matter of Mexeed, supre;
Matter of Geromime, supra; Matter of sSupra

- cf, Mattexr of Apsya, Interim Decision 2243 (BIA 1913).
Our function 1s met te rxeview -the District Director's
Judgnent in instituting depertatiom proceedings, but
to determine whether the deportatiom charge is sus-
tained by the requisite evidencs. Since the informa-~
tico regarding “nompricrity" cases relates to a matter
beyond our scope of laquiry, we ses no reasom to defer
our decisicn pemding the outecme of cowrt litigatiom
which could taks yeezrs, as coumsel has admitted,

The respemdent is slso seeking sn order compelling
the Attorney Gemerxal and certain Sexvice officials to
perform their statutory duty undex 18 U,S.C, 3504 to
affirm or deny the occurrence of illegal acts allegedly
comaitted against the respondent, including wiretap and
electronic surveillance., In addition, a hearing is re-
quested pursuant to 18 U.S,C. 3504 to determine whether,
and to what extemt, unlawful acts have influsmced the :
, dotonmum made by the Service in the respomdent's

The respondent's request for amn order enjoining
dnporutimproceoﬁmpndhgtboumm of his
court actions was demied by & judge of the United States
District Court for the Southerm District of New York in
a8 decision dated May 1, 1974, :

mlchmm:acmuthmlytmu
wmmmmmuu.s.c.aumu
conducted, We reject this conteatiom, By its very
terms, 18 U,S.C, 3304 1s applicable to administrative
hearings, and motioms to suppress evidence have hereto-
fmbm-d-ndadjuuutdh deportation proceedings

1204
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‘before immigratiomn judges, Ses Matter of Au, Yim and
Lam, 13 ISN Dec. 294 (BIA 1969), aff'd, Au Yi Lsu v,

INS, 445 F.2d 217 (D.C.-Cir, 1971), cert. denied, 404
U.S. 864 (1971); Matter of Wong, 13 ISN Dec. 820 (BIA

1971); M.e%ss_zgs_!g.-.-_. Interim Decision 2132
(BIA1972. - .
mmwmmmmmm
at the hearing before the immigratiom judge. In an ap-
propriats case, we cam remsnd the proceedings to the im-
wigration juige for a hsaring omn a motion umder sectiom
3504, Before we remsmnd, however, we must be satisfied
that a useful purposs would be served by such a remamd,
and that thers was & valid ressem why the motion wes net
presented to ths immigrstion judge at the time of the

It is unelsar exsctly how such evidence of swrveil-
lance muet be presented for s paxty to show that he or
she is “aggrieved” within the mesming of sectiom 3504
(a)(1). - Compare In xe Evems, 452 F,2d 1239 (D.C, Cir.
1971), cert, denied, 408 U.S, 930 (1972), with

tates v, Doe, 460 F.2d 328 (1 Cir, 1972), However, it
hnotnocouuy for us to reach that issue,

In the presemt case, all commsel has presented is a
photocopy of am undated memorsndum indicating that some
unknowa party wished the respendent to be placed under
surveillance, Counsel has refused to divuige how, whem,
and from whom that memorsmdum wes obtained (Tramscript
of oral argwsent, pp. 25-31), We need more- informatiom
than has besm presemted to werraat a remsnd for further
hearing before the immigratiom judge,

Moxeover, the thrust of the matexial offered ssems
to be in the direction of showing that somecne {mproperly
influenced the District Director to institute depertatiom
procsadings, As we have alrsady stated, this 1is 2 matter
outside the scope of owr jurisdiction. Sectiem 3304 re~
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lates to evidence, Coumsel has not claimed that any
evidence relating to deportability or ineligibility

for adjustmemt of status may have besn illegally ob-
tained, In fact, since the evidemce in the case com-
sisted solely of the respcndeat's admitted presence in
the United States aftsr Febsusry 29, 1972, and the res-
ord of his coawiction which he reedily sdmitted, we have
great difficulty in ascertaiaing what evidence ths re-
spondent may hepe to have suppressed.

Finally, the respendent claime that his cass has

been prejudged by the Sexvics., Coumsel has cited
v. Shoughneesy, 347 U.8, 260 (19534), aad

Bufsline v. Keomedy, 322 F.2d 1016 (P.C. Cir. 1963),
as suthority for this comtemtion, Both of those cases
invelved aliens whe wers comcededly deportable and
waze demisd discretiomary velief frc- depoztation.
Both aliems challemged the denial of discretionary re-
1ief oca the grownd that statememts by the Attorney
' Gemeral had prevented the Board (or, in Bufalino, the
Service) from making sn independent discretionary de-
terzination as required by the applicable regulations,
On appeal it was held that the district court should
have given the aliens an opportumity to prove their
allegations of prejudgment,

The mm,m,ummhﬁu
Bufalino amd Accaxdi, The respoadent was found to be
statutorily ineligibls for adjustment of status, Since
the immigration judge ruled the respondemt i.ncugibh

as a matter of law, he never had Lty to
exercise his discretion with regexd to the spplicatiom
for adjustmsmt of status, Therefore, he cmot be
considered to have prajuiged the rup.d- s applica~
tion. See Marcello v. Bonds, 349 U.S, 302, 313 (193&).5
The only discretiomary relief for which the respendent

" was foumd to be statutorily eligible was velumtary de-
parturs, and with respeet to this relief the

judge exercised his discretiom in favor of the respend-
ent,
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- Comnsel has characterized the immigratiom judge's
refusal to terminate proceedings as improvideamtly bcgt-
and his refusal to issus subpoemas, as instmmces where
spplications for '‘diseretiomary rolh!" were prejudged,
Coumsel's characterizatiom is incorrect, Those requests
Telated to mattsrs osbedde the- sscps ot the f:miguation
juige’s jurisdiction, and thevefers his denisls were
proper as & matter of law,

mmuwmuwy
begwm belongs to the Distriet Director, who is am en-
forcememt officer, The District Dirsctor declined to
m!&tmdmmmm

‘sought by counsel emcept upen the metiom of the Distxict

Director. 8 C.F.R. 242,7; Mettexr of Wemg, 13 ISN Dec,

701, 703 (BIA 1971); cf, Mattexr of Vizcarra-Delgadillo,.
13 ISH Dee, 51 (BIA 1968), B

On June 27, 1972, after the hearxing had been com-
pleted, counsel moved that ths immigration judge 1issue
subpoenas pursumat to 8 C,F.R, 287.4(a)(2). The sub-
poaumcswgb:iaordu:oobﬂhevihainm-
port of the respoadent’s motiom to terminate the proceed-

ings as improvidemtly begm, Sinece the subpoenss related

to & motion that the immigratiom judge had ne power to
consider, his refusal to issue the subposmss was properx,
See Kahook v, Jobppem, 273 F,2d4 413 (5 Cir, 1960);
Magter of Anttalainss, 13 ISN Des. 349 (nn 1969).

umwm—hamm-zmu
illegal acts took place which might have tainted evi-
dence used at the hescing, or if he had established a
prima hcmofpujm we would not have to
defer to a cowrt, but rather could remand the proceed-
ings to an immigratiomn judge for further hearing., In
éssence, however, the isswes in both of the respendent's
court actions relate to his attempt to chsllengs the

© -

1207



Al7 595 321

District Director's decision to issue an Order to Show
Cause., Determinatioms relating to the District Direc-
tor's decisiom to institute depertation procesdings are

with a meritorious claim te presexve his rights, while
not providing an extra msasure of delay for those who
in reality seek nothing more, We must thersfore demy
the respondent’s motion that we defer our decisiom,

Inaletmtotho(:hurnnof:honoudofhdm
tion Appeals dated November 16, 1973, counsel
u-maummgm:nmwumbmmor

our decisiom on his motion to defer prior to rendering

a decision on the merits, Commsel was informed by a
lstter dated November 20, 1973 that such an understand-
ing was inecexrect.

Cmclhdmth-m-ummwhichtopu-
pare for oral argumeat om the mecits of the case., He
mmfmdhadmofommtbytm
and letter, and again at oral argumeat, that we be-
lieved he had sufficient time to prepers and that we
expected srgwment on the merits, It was mede cleex to
cmlatmlmntthubymm :h.-
muumm;mm.ﬁmmimmm
motion was adverse, that he would not have a further
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opportunity to argue, Counsel indicated that he fully
understood our position (Traascript of oral argumeat,
pe 13). He declined argument on the merits and stated
that he would rely instead om his extensive brief

(Tramscript of oral argwment, p. 47).
" I, DEPERTABSLITY

‘The respomdent is charged umder sectiomn 241(a)(2)
with having remained in the Uaited States after the-
expiration of his authorized stay as a nonimmigramt.
The respomdent’s authorisation to remaia in the United
States ended om Febyuary 29, 1972, but the District
Director, in the emercise of diseretiom pursummt to
8 C.F.R, 242,5, gramted tha resspomdamt the privilege of
departing volumtarily om or befoce March 15, 1972, The
District Director's discretiomary actiom did not extemd
the period of the respomdent's authorized stay, nor did
it restore him to a lawful nonimmigraat status; the re-
spondent remained here merely at the suffersmcs of the
District Director., Matter of Mexced, Interim Decision
2273 (BIA 1974); Matter of Gallares, Interim Decisiom
2177 (BIA 1972), 4/ :

On March 6, 1972, the District Director revoked the
respondant's privilege of voluntary departure pursusat
to 8 COr.R. MQS(C). This :‘mm allows a District

D S0 D WP D D T I 1 @ 9 @D ¢ @5 < b o 4D &R 4P 3D @b 4b 45 4B 45 aB & - - - -

4/ The diseretiomary gramt of volumtary departure

8 C.F.R, 242,5(>) shouid not be confused with actioms
that a District Director may take under 8 C.F.R,
214,1(a) to extemd the period of a nonimmigraat's
authorized stay purswant to an application made by
a nonismigrant whose authorized stay has not yet
expired, We cammot agree with langusge on page 3

- of the iomigration judge's opiniom which indicates
that the gramting of the privilege of volumtary
departure by the District Director extemded the
period of the respemdent’'s authorized stay.

-10 -
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Director to revoke volumtary departurs granted wnder

8 C.T.R, 242.5 without notice 1if he ascertains that the
application for volumtary departure should not have
besn granted, The regulatioms vest no authority im the
Board to review such & revocation., Ses 8 C,F.R. 242,3
(c); B C.F.E. 3.1(b). The desision to revoke a gramt
ceedings 1is a matter of prosecutorial discretiom which

is owtside the Beaxd's jurisdictiom. m_m_f_??ggb
supra; see Matter of Gevonimo, 13 IiMl Dec, 680 (BIA

1971); Matter of Gallsres, supra, The respoadent cam-
not elaim that he was indwced to remain past February
29, 1972 by the greaat of volumtary departurs, since at
the time the District Director gramted that privilege,
on March 1, 1972, the respondent had y remained
longer of his owa wolitiom.

The present case cam be distinguished from Matter
of Siffre, Interim Decisiom 2230 (BIA 1973)., That
dealt with an aliem who had been admitted as & nomimmi-
grant student for a fixed period of time. Before the
authorized stay had expired, the District Dirsctor at-
tempted to “revoke" the alien’s noniomigramt studeat
status and to charge him under sectiom 241(a)(2) as a
nonismigrant who remained lomger tham permitted, We
held that the District Pirector had no autbority to .
Srevoke” a nonimmigraat status, If the District Direc-
tor believed that the aliem was violating the conditicns
of nonimmigrant status, he should have instituted de-
portatiom proceedings under section 241(a)(9) for failuxe
to maintain nomimmigrant status, The District Director’s
other option was to wait until the alien's authorized
stay had expired smd then, if the aliem failed to depazt,
to institute deportatiom procesdings under sectiom 241
(2)(2) based upon the alien‘s having resained longer thmm
permitted, _ .

. The respomdemt's situation, however, is quite dif-
feremt, His suthorized stay expired om February 29,
1972, At that point he lost his lawful nonimmigrasat

-11 -
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status, He remained in the United States merely as a
deportable aliem who had been gramted the discre
privilege of departing voluntarily pursummt to 8 C,F.R,
242,5. The decision whether or not to gramt volmtary
departure umder 8 C,F.R, 242,35, or to revoke such privi-
under section 241(a)(2) of the Act has bean established
by evidence that is-cleer, comvincing and umequivoeal.
III, ELIGIBILITY FOR ADJUSTMENT OF STATUS

The respendent spplied for adjustmsat of status under
section 245 of the Act, In oxder to show eligibility
- for adjustment of status, sn alien must establish thac
he was inspected and admitted or paroled into the Umited
States, that he is eligible to receive mn immigramt visa,
that he is admissible to the Usited States for permsment
residence, and that am immigrant visa is {mmediately
available, Since adjustment of status is a privilegs,
the alien has the burdem of establishing his eligibility,
8 C.F.R. 242.17(d); m Ve mS, 409 P.24 832

(9 C;.r. 1969); Cabrera v, INS, 415 F.2d 1096 (9 Cir.
1969)., : ~ » :

The iomigratica judge foumd that the respondent was
not admissible to the United States for permsneat resi-
dence because he was axcludable under sectiom 212(a)(23)
of the Act as one who had been cemvicted of violating a-
law relating to the illicit possession of marihuana,

Seetion 212(a)(23) provides for the exclusien of:

Any aliem who has beem comvicted of a viola-

tion of, or a comspiracy to violats, any law or

regulation relating to tha illicit possession of
or traffic in narcotic drugs or marihuens . ., , .

* A certified copy of a record of conviction was placed
in evidence, showing that on November 28, 1968, the re-
spondent pleaded guilty in the Marylebome Magistrates®
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Court (Eaglamd) to a charge of having a dmngsrous drug,
csunabis resin, in his possession without being duly
authorized (Bx. 10). The British statute which he vic-
lated was Regulation 3, Dangexcus Drugs (Mo, 2) Regula-
tions, Dangerous Drugs Act of 1965, Coples of the
British statute snd regulations wers Introduced as
Exhébit 11, The pestimsnt statutory provisions aret

W Drugs Act 1965, Sectiom 1:

The drugs to which this Paxt of this Act
applies are raw opium, coca leaves, poppy-
stzaw, cannasis, cammablis resin and all prep-
arations of which cannabis resin forms the
base,

1;?‘:1-:1“ 3, Daagerous Druss (Mo, 2) neguhdou
g . . . -

A person shall not be in possession of
a drug mmless he is generally so authorised
or, under this Regulation, so licensed or
authorised as a member of & group, nor other-
wise thmm in accordance with the provisioms
of these Regulatioms and, in the case of a
person licensed or authorised as a member
of a group, with the terms and comditioms
of his licence or group authority,

The respondent has admitted that the recoxd of com-
viction relates to him (Tramscript of hearing, p. 30).
Nevertheless, the respondent comtends that his convietion
does not gzlm his within the exclusion provision of
section 212(a)(23) because (1) the British statute umder
which he was cenvicted did not require mems res, and
(2) capnabis resin is not "merihusaa” within the memming
of ssctiom 212(a)(23). : : '

Astothommuurcgndingmm,’lt is main-

tained by comsel in his brief that s binoculars case
containing cemmabis resin was fownd in the respemndent's
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house, but that the rupond-ut had ne knwledg. of the
presemce of the drug (Respomdent’s brief on appeal,

P. 543 Trauscript of hearing, p. 81). He pleaded
guilty, counsel allsges, becauss lack of knowledge was
not a defense to a prosecution wmdexr the Dangerous
Drugs Act of 1965 (Motmlm pe #6).
Tharefors, counsel claims, ths respomdemt’s ples of -
guilty was an admission omly of physical conml of a

- binoculars case which proved to contain a dangerous
drug (Respomdent's hrhi on appeal, p. 62), Cowmsel
argwes that the respondent did not admit amy knowledge
of the drug’s presence, and that he therefore would not
come within the class of persomws whom Congress wished
to exclude under section 212(a)(23).

The provisions of sectiom 212(a)(23) wexe intemded
to deal with foreign as well as domestic convictions,
See Matter of Gardos, 10 ISN Dec, 261 (BIA 1963), affla,
Gardos v, INS, 324 ¥,2d 179 (2 Cir, 1963); cf, S. Rep.
Ro, 1515, 81st Comg., 2d Sess. 410 (1950). However,
under federal law, in order to be convicted of the crime
of possession ofmihmuonomthnveknwhdpor
intent to possess, 21 U,S.C, 844, The same is true
undar the law of the District of Columbia, United States
ve. Weaver, 458 P.2d4 825 (D.C, Cir, 1972), as well as the
law of the vast majority of states. Ses Ammot,, 91 A.L.R,
2d 810, 821 et seq., (1963) and supplements. Therefors,
it is fair to state that in enacting section 212(.)(23),
Cougress did not intend to sxclude perscns who were en-
tirely wnaware that a prohibited substamce was in their
possessiomn, Cf, Vargs v, Rosemberg, 237 ¥, Supp. 282
(S.D, Cal, 1964); Matter of Sum, 13 1SN Dec, 569 (BIA
1970), Since the respendent has raised a significant
question regarding the imowledge requiremesat of the
British statute, we believe that an in-depth discussiom
- of the lt:ltuh law is warramted,
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A. Knowledge Reguirement of British Statute,

The history of the British laws relating to illegal
possession of drugs is quite involved, 5/ The earliest

of possession, Howevexr, omne '
"as the law tends to work rather by description tham by
definition the case is important as am illustration of

a fact-situation where a person was held not to be in
possession,” A, Owen, Dangerous Drugs--Possession, The
New Law Journal, September 28, 1972, at 844,

In Lockyer v, Gibb, [1966] 2 All E.R, 653 (Q.B.),
the first fully reported case, a bottle containing
tablets was discovered in the hold-all which the de~ .
fendant was carrying. The tablets were foumd to be a
prohibited drug., The defemdamt admittedly was aware
that she was in possession of the bottle and that the
bottle contained tablets; however, she claimed that a
friend had givem the bottle to her to look after and
that she did not know what the tablets were, Ths trial

3/ Thare wers several predecessors to the Damgerous
) Drugs Act of 1965, However, since the provisioms
relating to possession are nearly idemtical, no

distinction between them will be made in the fol-
lowing discussion,
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court concluded that she was in wnsuthorized possession
of a prohibited drug, notwithstanding the fact that she
might not have known that the tablets she had were such
& prohibited drug, The defendant was givem leave to
appeal her conviction, :

On appeal, the Queen's Bench Division sustained the

In my judgmemt, befors cne comes to a com-
sideration of & necessity for mens rea ox, as
it is sometimes said, a comsideratiom of whethey
the regulation imposed an absolute lisbility,
it is of course necessary to consider possession
itself, In my judgment, it is quite clear that
& persca cannot be said to be in possession of
some article which he ox she does not realise
is, or may be, in her handbag, in her room, or
in some other place over which gha has comntrol,
That, I should bave thought, is elementary; if
something were tipped into one's basket and cne
had not the vagusst notion it was thers at all,
one could not possibly be said to be in posses-
sion of 1t, 6/

Loxd Parker also referred to the Canadisa case of
Beaver v, R,, [1957] S.C.R. 531, in which the majoricy
of the Supreme Court of Camada comcluded under a similar
Statute that ocne who has physical possession of a pack- :
age which he balieves to contain a harmless substance, i

- e S kSRS SR WD b 89 @ o - - L 4 e a @

6/ 11966) 2 A1l E.R. ac 655,
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